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Court of Appeals of the District of Columbia. 


No. 3502. 

Max Zweig, Appellant, 

YS. 

Maurice Splain, Marshal, &c., et al. 


a Supreme Court of the District of Columbia. 

No. 823. 

Max Zweig, Petitioner, 

vs. 

Maurice Splain, Marshal of the United States in and^ for the Dis¬ 
trict of Columbia, and Mason N. Richardson, United States 
Commissioner in and for the Said District, Defendants. 

Habeas Corpus. 

United States of America, 

District of Cobwmbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of 'Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 
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MAX ZWKIG VS. MAURICE SPLAIN, ETC., ET AL. 


1 Petition for a Writ of Habeas Corpus. 

Filed July 2, 1920. 

In the Supreme Court of the District of Columbia. 

No. 823. 

Max Zweig, Petitioner, 
vs. 

Maurice Splain, Marshal of the United States in and for the Dis¬ 
trict of Columbia, and Mason N. Richardson, United States 

Commissioner in and for the Said District, Defendants. 

Habeas Corpus. 

The petition of Max Zweig respectfully represents as follows: 

1. The petitioner is a citizen of the United States and a resident 
of the District of Columbia, and has resided therein continuously 
for more than seven years last past. 

2. That he is unlawfully imprisoned and restrained of his liberty 
by the defendant, Maurice Splain, the Marshal of the United States 
of America in and for the District of Columbia, and is now unlaw¬ 
fully detained by the said defendant Splain, Marshal as aforesaid, 
in his custody in the said District of Columbia. 

3. That the sole cause or pretense of petitioner’s said imprison¬ 
ment, restraint and detention by the said defendant is as follows: 

That on or about the 29th day of June, 1920, upon complaint of 
one Frank M. Helan made and presented to the defendant, Mason 
N. Richardson, a United States Commissioner in and for the 

2 District of Columbia, a warrant was issued by him addressed 
to the defendant, Maurice Splain, Marshal as aforesaid, 

commanding him to apprehend the petitioner and produce his body 
before the defendant, Richardson, Commissioner as aforesaid, and 
the said defendant, Splain, in execution thereof and in obedience 
to said warrant arrested the petitioner. 

In and by the complaint made by Frank M. Helan, as aforesaid, 
it is charged that on or about the 9th day of July, 1919, at the City 
of Alexandria, in the Eastern District of Virginia, the petitioner in 
violation of United States Statutes did unlawfully conspire, con¬ 
federate and agree with certain other persons, namely: Strong B. 
Dial, Marshall Brown, and J. Benjamin Waters to defraud the 
United States of certain property consisting of 0. D. Army shirts 
and breeches, which said property had been embezzled, stolen or 
purloined. 

Whereupon the petitioner demanded a hearing in the premises, 
which was had by the said defendant, Richardson, Commissioner as 
aforesaid; that upon the said hearing it appeared that no legally 
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sufficient indictment had been returned against said petitioner in 
the Court of the United States for the Eastern District of Virginia; 
said alleged indictment failing to charge the petitioner with having 
committed any offense whatever against the United States; that 
petitioner is informed and believes and therefore avers that the com¬ 
plaint of the aforesaid Frank M. Helan was based upon a capias 
issued by Clerk of the Court in and for the said Eastern District of 
Virginia; that no evidence was adduced at the hearing before the 
defendant, Richardson, Commissioner as aforesaid, tending 

3 to establish probable cause for believing that the petitioner 
was guilty of the offense charged in the aforesaid complaint, 

nor was any evidence adduced tending to establish probable cause for 
believing that the petitioner was in the State of Virginia at or 
about the time of the commission of the alleged offense and that he 
thereafter fled from the said judicial district. 

4. The petitioner further represents that no evidence, either docu¬ 
mentary or oral, was adduced before the defendant, Richardson, 
Commissioner as aforesaid, tending to establish probable cause for 
believing that the defendant committed any offense over which the 
United States Courts of the Eastern District of Virginia had or could 
acquire jurisdiction. 

5. The petitioner further represents that the Courts of the United 
States in and for the Eastern District of Virginia are wholly without 
jurisdiction to hear and determine the alleged offense set out in the 
alleged indictment hereinbefore referred to, upon which the warrant 
of arrest was issued by the defendant, Richardson, Commissioner as 
aforesaid. 

6. The petitioner further represents that the defendant, Richard¬ 
son, Commissioner as aforesaid, after the hearing hereinbefore re¬ 
ferred to issued a warrant of commitment of the petitioner to the 
custody of the defendant, Splain, Marshal as aforesaid, for removal 
to the Eastern District of Virginia, according to the form of the 
statute in such case made and provided, and the said defendant, 

Splain, now has the petitioner in his custody under and in 

4 conformity to the said warrant of commitment of the defend¬ 
ant, Richardson, Commissioner as aforesaid. 

7. The petitioner further represents that in and by the proceed¬ 
ings before the defendant, Richardson, Commissioner as aforesaid 
and the evidence documentary and oral adduced before said defend¬ 
ant, he was not charged with any offense cognizable by the Courts 
of the Eastern District of Virginia, nor was there shown probable 
cause for believing that the petitioner was guilty of any offense of 
which the Courts of said judicial district had or could acquire juris¬ 
diction. 

Wherefore, the said defendant, Richardson, Commissioner as afore¬ 
said, was wholly without jurisdiction or authority in the premises, 
and all and every of his acts in respect thereof were and are null 
and void and of none effect in law, and the imprisonment, restraint 
and detention of the petitioner as aforesaid are wholly unlawful. 

Wherefore, the petitioner prays that a Writ of Habeas Corpus be 
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directed to the said defendant, Maurice Splain, Marshal as aforesaid, 
or to such other person as may have the petitioner in his custody 
commanding him to bring the body of the petitioner before this 
Court forthwith, to the end that his imprisonment, restraint and de¬ 
tention as aforesaid, may be duly inquired of and that he may be 
therefrom and thereof discharged, and that in aid thereof a Writ of 
Certiorari issue directed to the said defendant, Mason N. Richardson, 
Commissioner as aforesaid, commanding him to return forthwith to 
this Court all proceedings before him against the petitioner in the 
premises. 

MAX ZWEIG. 

GEO. P. HOOVER, 

J. B. STEIN, 

Attorneys for Petitioner. 

5 District of Columbia, ss: 

Personally appeared before me, the undersigned, a notary public 
in and for the District aforesaid, Max Zweig, who being first duly 
sworn according to law, says that he has read the foregoing petition 
by him subscribed and knows the contents thereof; that the matters 
and things therein stated upon his personal knowledge are true and 
those stated on information and belief he believes to be true. 

MAX ZWEIG. 

Subscribed and sworn to before me this 2d day of July, 1920. 
[seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 


Fiat. 

Let the Writs of Habeas Corpus and Certiorari issue as herein 
praved, returnable forthwith before me. 

JENNINGS BAILEY, 

Justice. 


6 Writ of Habeas Corpus. 

Issued July 2, 1920. 

******* 

The President of the United States to Maurice Splain, U. S. Marshal, 
Greeting: 

You are hereby commanded to have the body of Max Zweig de¬ 
tained under your custody, as it is said, together with the day and 
cause of his being taken and detained, by whatever name he may 
be called in the same, before the Honorable Jennings Bailey one of 
the Justices of the Supreme Court of the District of Columbia, in 
Equity Court No. 2 United States Court House, City of Washing¬ 
ton (immediately), after the receipt of this writ, to do and receive 
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whatever shall then and there be considered of in his behalf, and 
have then and there this writ. 


Witness, the Honorable Walter I. McCoy Chief Justice of said 
Court, the 2d day of July, A. D. 1920. 


[seal.] 



MORGAN H. BEACH, 

Clerk, 

F. W. SMITH, 

Assistant Clerk. 


Marshal's Return . 

Service accepted July 2, 1920. 

MAURICE SPLAIN, 

U. S. Marshal, D. C. 


7 Writ of Certiorari. 

Issued July 2, 1920. 

******* 

The President of the United States to Mason N. Richardson, U. S. 

Comr., Greeting: 

For sufficient reasons shown by the petition in this case you are 
hereby commanded to certify and send to this Court on or before 
July 6, 1920, your proceedings in the above-entitled cause with all 
things touching the same, as fully and entirely as it remains before 
you, by whatsoever names the parties may be called in said pro¬ 
ceedings, together with this writ, that said Court may cause to be 
done what of right ought to be done in the premises. 

Witness, The Honorable Walter I. McCoy, Chief Justice of said 
Court, the 2d day of July, A. D. 1920. 

[seal.] MORGAN H. BEACH, 

Clerk, 

By F. W. SMITH, 

Assistant Clerk. 


Marshal's Return. 


Served Mason Richardson U. S. Commissioner, Personally July 
3rd, 1920. 

MAURICE SPLAIN, 

V. S. Marshal. 

K. 
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8 Return of Mason N. Richardson, U. S. Commissioner. 

Filed July 3, 1920. 

Final Mittimus. 

******* 

The President of the United States of America to the Marshal of the 
District of Columbia and to the Keeper of the Washington Asy¬ 
lum and Jail of the District in the State of Columbia, Greeting: 

Whereas. Max Zweig has been arrested upon the oath of Frank 
M. Helan for having, on or about the 9 day of July, 1919, in said 
District, in violation of Section 37 Penal Code of the Revised Stat¬ 
utes of the United States, unlawfully and feloniously conspired, con¬ 
federated, and agreed with other persons to defraud the United 
States, in a certain manner and for a certain purpose to wit: one 
Strong B. Dyal, Marshal Brown and J. Benjamin Waters, did on 
the 9th day of July, 1919, and for some time prior thereto, have in 
their possession, custody and control, certain goods and chattels, 
the property of the United States, to wit: 8 boxes of shirts, and 
one bale of breeches, valued at about $2,000.00, which said goods, 
and chattels had theretofore been embezzled, stolen and purloined, 
by a certain other person, unknown and the said Strong B. Dyal, 
Marshall Brown and J. Benjamin Waters then and there well know¬ 
ing the said goods and chattels to have been so embezzled stolen 
and purloined, and at the time and place aforesaid, the said Strong 
B. Dyal and Marshall Brown and J. Benjamin Waters, did con¬ 
spire, confederate and agree together and with each other to 

9 sell to the said Max Zweig and the said Max Zweig did then 
and there conspire confederate and agree with the said 

Strong B. Dyal, Marshal Brown and J. Benjamin Waters, to buy 
the said goods and chattels, he the said Max Zweig then and there 
well knowing the said goods and chattels to have been so embezzled, 
stolen and purloined as aforesaid, and in pursuance to said con¬ 
spiracy, confederation, and agreement and to effect the object 
thereof, the said parties did load said goods on a truck, automobile 
and wagon. 

And, after an examination being this day had by me, it appear¬ 
ing to me that said offense had been committed, and probable ca'uee 
being shown to believe said Max Zweig committed said offense as 
charged, I have directed that said Max Zweig be held to bail in the 
sum of $2,000.00 to appear at the first day of the next term of the 
District Court of the United States for the Eastern District of Vir¬ 
ginia, Criminal Division at Alexandria, Va., and from time to time 
thereafter to which the case may be continued and he having failed 
to give the required bail: 

Now these are therefore, in the name and by the authority afore¬ 
said, to command you, the said Marshal, to commit the said Max 
Zweig to the custody of the Keeper of said Washington Asylum and 
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Jail of the District of Columbia and to leave with said Jailer a cer¬ 
tified copy of this writ; and to command you, the Keeper of said 
Jail of said County, to receive the said Max Zweig prisoner of the 
United States of America, into your custody, in said Washington 
Asylum and Jail, and him there safely to abide the order of the 
Judge of the District Court of this District. 

In witness whereof, I have hereto set my hand and seal 
10 at my office in said District, this 2 day of July, A. D. 
1920. 

[seal.] MASON N. RICHARDSON, 

United States Commissioner for said 
District of Columbia, Criminal Division. 


Return. 

Received this mittimus with the within named Prisoner, on the 
2d day of July, A. D. 1920, and on the same day the said Prisoner 
was released by Habeas Corpus proceedings in the afternoon. 

Dated July 2nd, 1920. 

MAURICK SPLAIN, 

United States Marshal, 
Washington, District of Columbia. 
By FRANK M. HELAN, 

Deputy. 


Transcript of Proceedings. 

******* 

United States of America, 

District of Columbia, ss: 

Before me, Mason N. Richardson, a United States Commissioner 
for said District, complaint and affidavit was made on this 29 day 
of June, 1920, by Frank M. Helan, charging in substance that on 
or about the 9th day of July, 1919, at Alexandria, in Eastern Dis¬ 
trict of Virginia, in said District, the defendant, Max Zweig, 
11 in violation of Section 37, Penal Code, did unlawfully con¬ 
spire to defraud U. S. 

On June 29, 1920, issued warrant to Maurice Splain, U. S. Mar¬ 
shal, D. C. 

On J(rjne 29, 1920, warrant returned, indorsed as follows: 

“Received this warrant on the 29 day of June, 1920, at Wash., 
D. C., and executed the same by arresting the within named at 
Wash., D. C. on the 29 day of June, 1920, and have his body now 
in court, as within I am commanded. 

MAURICE SPLAIN, 

U. S. Marshal, D. C., 
By C. M. DE VELBUS, 

Deputy. 
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On June 29, 1920, defendant was brought before me, the said 
United States Commissioner, a* my office, in the Fendall — in said 
District, by a Deputy U. S. Marshal; and the complaint was then 
and there fully read and explained to the said defendant, who 
thereupon, for plea, said he is “not guilty” as charged in said com¬ 
plaint. 

Mr. Arth appeared for the U. S. 

Mr. Stein and Mr. Hoover appeared for defendant. 

And thereupon, on motion to that effect made by the—Plaintiff, 
—Defendant—the hearing was continued until the 1 day of July, 
1920, at 11 o’clock, A. M., and the defendant was required to give 
bond in the sum of $2,000 dollars to personally appear before me 
at the said time at my office in the Fendall Bldg., in the City of 
Wash., D. C., and District aforesaid, and from time to time there¬ 
after to which the case may be continued, which he did do, with the 
following sureties: Benjamin Bernstein. 

July 1, 1920, 11 A. M. continued to July 2, 1920, same place 
and hour. 

On July 2, 1920, at 11 o’clock A. M., pursuant to the 

12 continuance of July — 1920, the defendant appeared before 
me; the United States was represented by Mr. Arth, U. S. 

Attorney, and the defendant being present, was also represented 
by Mr. Hoover and Mr. Stein, attorney-. The following witnesses 
were sworn and examined on the part of the United States, Mr. 
Frank M. Helan, and F. G. Duvall, whose testimony and proceed¬ 
ings are hereto attached and made part hereof. 

On July 2, 1920, from the evidence of the said witnesses, it ap¬ 
pearing to me that the laws of the United States have been vio¬ 
lated, as charged in the complaint, and that there is probable cause 
shown to believe the defendant guilty of the alleged offense, it was 
ordered that he give bond in the sum of $2,000 dollars for his ap¬ 
pearance before the United States District Court, in and for the 
Eastern District of Virginia, Criminal Division to be held on next 
Term, 1920, at Alexandria, Virginia, and from time to time there¬ 
after to which the case may be continued, to answer said charge, 
and that in default of same, he stand committed. 

On the 2 day of July, 1920, the defendant failing to give bond, 
was committed to the jail of Washington Asylum, there to remain 
until discharged by due process of law. 

On July 2, 1920, final mittimus returned and indorsed as follows: 
“Received this mittimus with the within named prisoner on the 2 
day of July, A. D. 1920, and on the same day, I committed the 
said prisoner to the custody of the jailkeeper named in said mitti¬ 
mus, with whom I left at the same time a certified copy of 

13 this mittimus. Dated July 2, 1920, Maurice Splain, U. S. 
Marshal. District of Columbia. By Frank M. Helan, Dep¬ 
uty.” 
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Affidavit. 


United States of America, 

District of Columbia , ss: 

Before me, Mason N. Richardson a United States Commissioner 
for the District of Columbia, — Division, personally appeared this 
day Frank M. Helan who being first duly sworn, deposes and says 
that on or about the 9th day of July A. D. 1919 at Alexandria, in 
the Eastern District of Virginia, Max Zweig, in violation of Section 
— of the Revised Statutes of the United States, did unlawfully and 
feloniously conspire, confederate and agree with other persons to 
defraud the United States, in a certain manner and for a certain 
purpose, to wit: one Strong B. Dyal, Marshal Brown and J. Benjamin 
Waters, did on the 9th day of July 1919 and for some time prior 
thereto have in their possession custody and control, certain goods 
and chattels, the property of the United States, to wit: 8 boxes of 
shirts, and one bale of breeches, valued at about $2,000.00 which said 
goods and chattels had theretofore been embezzled, stolen and pur¬ 
loined by a certain other person unknown, and the said Strong B. 
Dyal, Marshall Brown and J. Benjamin Waters then and there well 
knowing the said goods and chattels to have been so em¬ 
it bezzled stolen and purloined, and at the time and place afore¬ 
said, the said Strong B. Dyal and Marshall Brown and J. 
Benjamin Waters did conspire, confederate and agree together and 
with each other to sell to the said Max Zweig, and the said Max 
Zweig did then and there conspire confederate and agree with the 
said Strong B. Dyal, Marshall Brown and J. Benjamin Waters, to 
buy the said goods and chattels, he the said Max Zweig then and 
there well knowing the said goods and chattels to have been so 
embezzled, stolen and purloined as aforesaid, and in pursuance to 
said conspiracy, confederation, and agreement, and to effect the ob¬ 
ject thereof, the said Strong B. Dyal, Marshall Brown and J. Ben¬ 
jamin Waters did on the 9th day of July, A. D. 1919 at Alexandria, 
in the said Eastern District of Virginia, load and cause to be loaded 
the said 8 boxes of shirts, and on- bale of breeches upon a certain 
truck, automobile or wagon; contrary to the form of the statute in 
such cases made and provided, and against the peace and dignity of 
the United State- of America. 

Deponent further says that he has reason to believe and does be¬ 
lieve that-,-, are material witnesses to the subject 

matter of the complaint. 

(Deponent’s signature.) FRANK M. HELAN. 

Sworn to before me, and subscribed in my presence, this 29 day 
of June A. D. 1920. 

[seal.] MASON N. RICHARDSON, 

United States Commissioner as Aforesaid. 
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15 Warrant to Apprehend . 

The President of the United States of America to the Marshal of the 
United States for the District of Columbia and to his deputies or 
any or either of them: 

Whereas, Frank M. Helan has made complaint in writing under 
oath before me, the undersigned, a United States Commissioner for 
the District of Columbia, Criminal Division charging that Max 
Zweig late of Alexandria, Virginia, did, on or about the 9 day of 
July A. D. 19— at Alexandria, Va., in violation of Section — of the 
Revised Statutes of the United States, unlawfully conspire with other 
persons to defraud the United States contrary to the form of the 
statute in such cases made and provided, and against the peace and 
dignity of the United States of America. 

Now therefore, you are hereby commanded, in the name of the 
President of the United States of America, to apprehend the said 
Max Zweig wherever found in your District, and bring his body 
forthwith before me or any other Commissioner having jurisdiction 
of said matter, to answer the said complaint, that he may then and 
there be dealt with according to law for the said offense. 

Given under mv hand and seal this 29 day of June A. D. 1920. 
[seal.] ‘ MASON N. RICHARDSON, 

United States Commissioner as Aforesaid. 

16 Return. 


Received this Warrant on the 29 day of June 1920 at D. C. and 
executed the same by arresting the within named at Washington, 
D. C., on the 29th day of June 1920, and have his body now in 
court, as within I am commanded. 


29th day of June, 1920. 


MAURICE SPLAIN, 

U. S. Marshal District of Columbia , 
Per C. M. DE VELBISS, 

Deputy. 


Temporary Recognizance for Appearance Before Commissioner. 

United States of America, 

District of Columbia , 

Criminal Division, ss: 

Be it remembered, That on this 29 day of June A. D. 1919, before 
me, a United States Commissioner for the said District of Columbia, 
Criminal Division, personally came Max Zweig, Principal and Ben¬ 
jamin Bernstein as sureties and jointly and severally acknowledged 
themselves to owe the United States of America the sum of Two 
Thousand Dollars, to be levied on their goods and chattels, lands 
and tenements, if default be made in the condition following, to wit: 
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The condition of this Recognizance is such, that if the said Max 
Zweig shall personally appear before me, Mason N. Richardson a 
United States Commissioner as aforesaid, at my office, Fendall Build¬ 
ing in the City of Washington and District aforesaid, on the first 
day of July A. D. 1920, at 11 o’clock A. M. and from time to 

17 time thereafter, to which the case may be continued, then 
and there to answer the charge of having, on or about the 9 

day of July A. D. 1920, within said District, in violation of Section 
— of the Penal Code of the Revised Statutes of the United States, un¬ 
lawfully conspired to defraud the United States and then and there 
abide the order of the said Commissioner, and not depart from said 
District without leave, then this Recognizance to be void, otherwise 
to remain in full force and virtue. 

MAX ZWEIG. [seal.] 

BENJ. BERNSTEIN, [seal.] 

Taken and acknowledged before me on the day and year first 
above written. 

[seal.] MASON N. RICHARDSON, 

United States Commissioner as Aforesaid. 

United States of America, 

District of Columbia, 

Criminal Division, ss: 

Benjamin Bernstein, a surety on the annexed recognizance, being 
duly sworn, deposes and says that he resides at 103 Rock Creek 
Church Road in the District of Columbia, in said District, that he 
is a freeholder in the District of Columbia, that he is worth the sum 
of ten thousand dollars, over and above all his just debts and lia¬ 
bilities, in property subject to execution and sale, and that his prop¬ 
erty consists of —. And this surety swears that he has not received 
nor been promised directly or indirectly any compensation or in¬ 
demnity for acting as sureties herein. 

18 Sworn to and subscribed before me, this 29 day of June 
A. D. 1920. 

[seal.] MASON N. RICHARDSON, 

United States Commissioner as Aforesaid. 


Final Mittimus. 


United States of America, 

District of Columbia, 

Criminal Division, ss: 

The President of the United States of America to the Marshal of the 
District of Columbia; to the keeper of the Washington Asylum 
and Jail of the District of Columbia. Greeting: 

Whereas, Max Zweig has been arrested upon the oath of Frank 
M. Helan for having, on or about the 9 day of July 1919, in said 
District, in violation of Section 37, Penal Code of the Revised Stat- 
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utes of the United States, unlawfully and feloniously conspired, con¬ 
federated, and agreed with other persons to defraud the United States, 
in a certain manner and for a certain purpose to wit: one Strong B. 
Dyal, Marshal Brown and J. Benjamin Waters, did on the 9th day 
of July 1919 and for some time prior thereto, have in their posses¬ 
sion, custody and control, certain goods and chattels, the property 
of the United States, to wit: 8 boxes of shirts, and one bale of 
breeches, valued at about $2,000.00, which said goods, and 

19 chattels had theretofore been embezzled, stolen and purloined, 
by a certain person, unknown and the said Strong B. Dyal, 

Marshall Brown and J. Benjamin Waters then and there well know¬ 
ing the said goods and chattels to have been so embezzled stolen and 
purloined, and at the time and place aforesaid, the said Strong B. Dyal 
and Marshall Brown and J. Benjamin Waters, did conspire, con¬ 
federate and agree together and with each other to sell to the said 
Max Zweig and the said Max Zweig did then and there conspire, 
confederate and agree with the said Strong B. Dyal, Marshall Brown 
and J. Benjamin Waters, to buy the said goods and chattels, he the 
said Max Zweig then and there well knowing the said goods and 
chattels to have been so embezzled, stolen and purloined as aforesaid, 
and in pursuance to said conspiracy, confederation, and agreement 
and to effect the object thereof, the said parties did load said goods on 
a truck, automobile and wagon. 

And, after an examination being this day had by me, it appearing 
to me that said offense had been committed, and probable cause being 
shown to believe said Max Zweig committed said offense as charged, 
I have directed that said Max Zweig be held to bail in the sum of 
$2,000.00 to appear at the first day of the next term of the District 
Court of the United States for the Eastern District of Virginia 
Criminal Division at Alexandria Va. and from time to time there¬ 
after to which the case may be continued and he having failed to give 
the required bail: 

Now these are therefore, in the name and by the authority 

20 aforesaid, to command you, the said Marshal, to commit the 
said Max Zweig to the custody of the Keeper of said Wash¬ 
ington Asylum and Jail of the District of Columbia and to leave 
with said Jailer a certified copy of this writ; and to command you, 
the Keeper of said Jail of said County, to receive the said Max 
Zweig prisoner of the United States of America, into your custody 
in said Washington Asylum and Jail and him there safely to abide 
the order of the Judge of the District Court of this District. 

In witness whereof, I have hereto set my hand and seal at my 
office in said District, this 2 day of July A. I). 1920. 

[seal.] MASON N. RICHARDSON, 

United States Commissioner for said 
District of Columbia, Criminal Division. 


Return. 

Received this Mittimus with the within named Prisoner, on the 2 
day of July, 1920, and on the same day I committed the said Prisoner 
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to the custody of the Jail Keeper named in said Mittimus, with whom 
I left at the same time a certified copy of this Mittimus. 

Dated July 2nd 1920. 

MAURICE SPLAIN, 

United States Marshal, 
Washington, District of Columbia, 
By FRANK M. HELAN, 

Deputy. 

21 Capias. 

District Court of the United States of America, Eastern District of 

Virginia, ss. 

The President of the United States of America to the Marshal of the 
Eastern District of Virginia, Greeting: 

We command you that you take Max Zweig if he shall be found 
in your District, and him safely keep, so that you have his body 
before the Judge of our District Court of the United States for the 
Eastern District of Virginia, at the United States Court Rooms in the 
City of Alexandria, in the District aforesaid, forthwith to answer a 
certain charge of violation of Section 37 P. C. whereof he stands in¬ 
dicted. And have you then and there this writ. 

Witness, the Honorable Edmund Waddill, Jr. Judge United 
States District Court for the Eastern District of Virginia, at Alexan¬ 
dria Virginia, this 7th day of January in the year of our Lord one 
thousand nine hundred and twenty and of our Independence the 
144th year. 

^ [seal.] JOSEPH P. BRADY, 

Clerk United States District Court. 
WM. P. WOOLLS, 

Deputy Clerk United States District Court. 


22 Marshall's Return. 

Returned not executed this 7th day of January 1920, said Max 
Zweig, not to be found in my district, after a diligent search. 

JOHN G. SAUNDERS, 

U. S. Marshal, 
By WM. S. SCHOEN, 

Deputy U. S. Marshal . 
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Section 37, P. C. 

In the District Court of the United States for the Eastern District of 

Virginia. 

January Term, 1920, Alexandria Division. 

The United States 


vs. 

Strong B. Dyal, Marshall Brown, J. Benjamin Waters, and 

Max Zweig. 

The grand jurors of the United States of America, duly impaneled, 
sworn and charged to inquire within and for the body of the Eastern 
District of Virginia, and now attending the said court, upon their 
oaths present that Strong B. Dyal, Marshall Brown, J. Benjamin 
Waters and Max Zweig, heretofore, to wit, on or about the 9th day of 
July, A. D. 1919, at Alexandria, in the said Eastern District of 
Virginia, and within the jurisdiction of this court, did unlawfully 
and feloniously conspire, confederate and agree together and with 
each other to defraud the United States in a certain manner and 
for a certain purpose, to wit, the said Strong B. Dyal, Mar- 
23 shall Brown and J. Benjamin Waters did on the 9th day of 
July, A. D. 1919, and for sometime prior thereto and prior 
to the finding of this indictment have in their possession, 
custody and control certain goods and chattels, the property 
of the United States, to wit, eight boxes of shirts, and one 
bale of breeches, valued at about 2,000 dollars, which said 
goods and chattels had theretofore been embezzled, stolen and 
purloined by a certain other person to the Grand Jurors un¬ 
known, they the said Strong B. Dyal, Marshall Brown and J. Benja¬ 
min Waters then and there well knowing the said goods and chattels 
to have been so embezzled, stolen and purloined, and at the time and 
place aforesaid, the said Strong B. Dyal, Marshall Brown and J. 
Benjamin Waters did conspire, confederate and agree together and 
with each other to sell to the said Max Zweig, and the said Max Zweig 
did then and there conspire, confederate and agree with the said 
Strong B. Dyal, Marshall Brown and J. Benjamin Waters to buy 
the said goods and chattels, he the said Max Zweig then and there 
well knowing the said goods and chattels to have been so embezzled, 
stolen and purloined as aforesaid, and in pursuance to said con¬ 
spiracy, confederation and agreement, and to effect the object thereof, 
the said Strong B. Dyal, Marshall Brown and J. Benjamin Waters 
did on the 9th day of July, A. D. 1919, at Alexandria, in the said 
Eastern District of Virginia, load and cause to be loaded the said 
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eight boxes of shirts and one bale of breeches upon a certain 

24 truck, automobile and wagon; contrary to the form of the 
statute in such case made and provided, and against the peace 

and dignity of the United States of America. 

HIRAM M. SMITH, 

United States Attorney. 

Witnesses: 

ALFRED W. MELCHER, 

Camp Humphreys, Va. 

GEORGE W. McGUINN, 

Alexandria, Va. 

A copy. 

Teste i 

[seal.] WM. P. WOOLLS, 

Deputy Clerk. 

(Endorsed:) No. 452. United States District Court, Eastern Dis¬ 
trict of Virginia. The United States vs. Strong B. Dyal, Marshall 
Brown, J. Benjamin Waters, and Max Zweig. Indictment for con¬ 
spiracy to defraud the United States. A true bill. Wallace E. Terrill, 
Foreman Grand Jury. Filed January 7th, 1920. Wm. P. Woolls, 
Deputy Clerk. A copy—teste. Wm. P. Woolls, Deputy Clerk. 

25 Cox. 

United States of America 
vs. 

Max Zweig. 


Washington, D. C., 
Friday, July 2,1920—11 o’clock a. m. 

The above entitled matter came on for hearing before United 
States Commissioner Mason N. Richardson, at his office in the 
Fendall Building, Washington, D. S. 

Present: 

On behalf of the United States, Mr. Charles W. Arth, Assistant 
District Attorney. 

On behalf of the defendant, Mr. George P. Hoover. 

Proceedings. 

Whereupon Frank M. Healan was called as a witness on behalf 
of the United States, and being first duly sworn by the Commissioner, 
testified as follows: 
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By Mr. Richardson: 

Q. Mr. Healan, state whether or not you know Max Zweig? A. I 
do, sir. 

Q. Is he present? A. Yes, he is here. 

Q. Can you identify him? A. Yes. 

Q. Do you know what paper this is (handing paper to 

26 witness) ? A. Yes sir. 

Q. Where did you get it? A. I got it from the United 
States Attorney. 

Q. State whether or not you know who the Max Zweig mentioned 
in this indictment is? A. Yes sir. 

Q. Who is he? A. This gentleman here (indicating defendant). 

Mr. Richardson: You may examine, Mr. Hoover. 

Mr. Hoover: I have no questions. 

Mr. Richardson: That is the Government’s ciise. 

Mr. Hoover: This paper has been referred to as an indictment. 
Attached to the paper appears to be a paper which is styled a capias, 
purporting to have in typewriting the name Joseph P. Brady, and 
in print below the typewriting the words “Clerk United States Dis¬ 
trict Court.” Below that in handwriting is the name William P. 
Woolls, and in print below that the words “Deputy Clerk United 
States District Court.” 

Attached to that paper is a paper consisting of two typewritten 
pages, with the name in writing on the second page, “Hiram H. 
Smith,” under that in typewriting the words “United States At¬ 
torney”; down in the left-hand corner, in handwriting, the words 
“A copy, attest: William P. Woolls, Deputy Clerk,” and an imprint 
of the seal of the United States District Court of the Eastern District 
of Virginia. 

We object to the consideration of this paper as an indictment 
on the ground, first, that there is no proper authentication 

27 of it as required by the United States statute; secondly, upon 
the ground that an examination of the paper itself and the 

allegations contained therein shows that it does not charge the de¬ 
fendant, Max Zweig, with having committed any offense whatever 
against the United States and therefore there is no indictment, within 
the meaning of that term, upon which this defendant can be held. 

The Government announced its case closed, we move that the de¬ 
fendant be discharged on the following grounds: 

First, that there is no indictment presented charging the defend¬ 
ant with having committed any offense whatever against the United 
States; 

Second, there is no indictment presented charging the defendant 
with having committed any offense against the United States which 
is cognizable in or over which the United States Court for the East¬ 
ern District of Virginia has jurisdiction; 

Third, there is no evidence, either documentary or oral, to show, 
or tending to show, that the defendant Max Zweig was at any time 
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within the jurisdiction of the United States Court for the Eastern 
District of Virginia; 

Fourth, that the affidavit of Frank M. Healan, upon which the 
warrant of arrest was issued by the Commissioner, does not state any 
offense against the United States, nor do the facts allege in the said 
warrant charge the defendant with having committed an offense 
against the United States, and 

Fifth, neither the alleged indictment nor the affidavit of Frank M. 
Healan, upon which the warrant of arrest was issued in this 

28 case, charged the defendant with having committed any 
offense against the United States. 

We therefore move that the defendant be discharged. 

Mr. Richardson: The motion is overruled, and to meet the point 
of the objection in respect of lack of identification of signature and 
the like, I will ask Mr. Duvall to be sworn. 

Whereupon F. G. Duvall, having been first duly sworn by the 
Commissioner, testified in behalf of the United States as follows: 

By Mr. Richardson: 

Q. State what you can about the signatures to these papers (hand¬ 
ing papers to witness) ? 

Mr. Hoover: We object to the signatures being proved in that way. 
It is not in compliance with the statute of the United States to prove 
signatures in this manner. 

By Mr. Richardson: 

Q. You may state if you know Mr. Joseph P. Brady. A. I do. 

Q. Who is he? A. Mr. Joseph P. Brady is the United States 
Clerk of the United States Court for the Eastern District of Virginia. 

Q. Do you know Mr. William P. Woolls? A. Mr. William P. 
V T oolls is the Deputy Clerk, under Mr. Brady, also for the Eastern 
District of Virginia. 

29 Q. Have you ever seen Mr. Woolls write? A. Yes sir. 

Q. Are you familiar with his handwriting? A. Yes sir. 

Mr. Hoover: May the record show that we object to this examina¬ 
tion of the witness, without the necessity of repeating the objection? 
Mr. Richardson: Certainly. 

By Mr. Richardson: 

Q. You may state what you can with respect to the signatures 
now shown you. A. The signature attached to this capias is the 
signature of William P. Woolls, whom I know to be Deputy Clerk 
under Mr. Brady, for the Eastern District of Virginia. 

Q. Do you know Hiram H. Smith? A. I do. 

Q. What is his business? A. Hiram H. Smith, at the time the 
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indictment which you have in your hand was presented and returned 
by the grand jury as a true bill, was United States District Attorney 
for the Eastern District of Virginia. 

Q. You have already stated that you know Mr. William P. Wool-s 
and are familiar with his signature. I will show you what purports 
to be his signature at the end of the paper which has been designated 
as an indictment and will ask you to state whether or not that is his 
signature. -A. I can testify that this is Mr. Woolls’ signature and 
the United States seal is attached thereto. 

Mr. Richardson: You may examine the witness. 

30 Mr. Hoover: I have no questions. 

We renew our motion to discharge the defendant on the 
grounds heretofore stated. You have reopened the case by taking 
that testimony, so I presume you will have to make another ruling. 

Mr. Richardson: I will overrule the motion. 

Mr. Arth: And you will hold the prisoner? 

Mr. Richardson: I hold there is probable cause shown. 

Mr. Hoover: And you will commit him in custody of the marshal? 

Mr. Richardson: Yes. 

Mr. Hoover: I will go into court and present our petition for a 
writ of habeas corpus at once. 

Endorsement: No. 823 Habeas Corpus. U. S. Commissioner’s 
Transcript. The United States of America vs. Max Zweig. Tran¬ 
script of proceedings before Mason N. Richardson, United States 
Commissioner for the Dist. of Columbia Criminal Division. Certifi¬ 
cate. The United States of America. District of Columbia ss. 
Criminal Division. I, the undersigned, a United States Commissioner 
for said District, do hereby certify that the within is a full and true 
Transcript of the proceedings had by and before me in the above 
named cause, and of the costs therein, as recorded in my docket 2 
page 147; and that the papers numbered one to 4 inclusive, accom¬ 
panying this transcript, are the original papers in said cause; all of 
which are herewith transmitted into the District Court of the United • 
States, within and for said District. Witness my hand and seal on 
this 2 day of July 1920. Mason N. Richardson, U. S. Commissioner 
as aforesaid. 

31 Return of Maurice Splain, Marshal, to Writ of Habeas Corpus . 

Filed July 13,1920. 

****** * 

I, Maurice Splain, Marshal of the United States in and for the Dis¬ 
trict of Columbia, hereby make return to the writ of habeas corpus 
herein as follows: 

I received the said Max Zweig in custody, on the second day of 
July, A. D. 1920, by virtue of a commitment duly issued to me as 
United States Marshal in and for the District of Columbia, by Mason 
N. Richardson, United States Commissioner in and for the said Dis- 
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trict, a copy of which said commitment is annexed hereto and marked 
“Exhibit A”, and I retained the custody of the said Max Zweig under 
said commitment until he was released on a recognizance in the sum 
of two thousand dollars entered into in this cause on the said second 
day of July, A. Eh 1920. 

MAURICE SPLAIN, 

Marshal of the United States in 
and far the District of Columbia. 

By W. B. ROBISON, 

Chief Deputy Marshal. 

I, W. B. Robison, do solemnly swear that I am the Chief Deputy 
Marshal of the United States in and for the District of Columbia; 
that I have read the foregoing return by me subscribed and know the 
contents thereof, and that the statements therein made are true. 

W. B. ROBISON, 

Chief Deputy Marshal, for Maurice Splain, 

32 U. S,. Marshal for the District of Columbia. 

Subscribed and sworn to before me this 13th day of July, A. D. 
1920. 

MORGAN H. BEACH, 

Clk 

By F. E. CUNNINGHAM,* 

Asst. Clk. 

JOHN E. LASKEY, 

United States Attorney, D. C. 

CHAS. W. ARTH, 

Asst. U. S. A tty., D. C. 

(Note.) —(See Original Final Mittimus, of which Exhibit “A” 
attached to above return of Marshal, is a copy, on page 18 of this 
transcript.) 

I 

Order Remanding Petitioner. 

Filed July 14, 1920. 

******* 

This cause coming on for consideration by the Court upon the 
petition, the writs of habeas corpus and certiorari issued thereupon, 
the returns to the said writs by the respondents, Maurice S'plain, 
Marshal of the United States for the District of Columbia, and 
Mason N. Richardson, United States Commissioner in and for the 
District of Columbia, respectively, and the motion thereupon by 
the petitioner that he be discharged from custody; and having 
been argued by counsel and considered by the Court, it is 

33 this fourteenth day of July, 1920, Adjudged and Ordered 
that the said motion of the petitioner be, and the same here¬ 
by is, denied; that the said writ of habeas corpus be, and the same 
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hereby is, discharged, and that the petitioner be, and he hereby is, 
remanded to the custody of the respondent Splain, Marshal as 
aforesaid. 

And the said petitioner, in open Court, prays an appeal here¬ 
from to the Court of Appeals of the District of Columbia, which 
is allowed, and it is Adjudged and Ordered that, pending the said 
appeal, and the determination thereof, the petitioner be, and he 
hereby is, admitted to bail in the sum of two thousand dollars, and 
that the penalty of the bond for costs on the said appeal be, and 
it hereby is, fixed at one hundred dollars, with leave to the peti¬ 
tioner in lieu of such bond to deposit with the Clerk of the Court 
the sum of fifty dollars in cash. 

JENNINGS BAILEY, 

Justice. 


Memoranda. 

July 14, 1920.—Recognizance $2,000.00 with Benjamin Bern¬ 
stein as surety taken and filed. 

July 27, 1920.—$50. deposited by J. B. Stein, attorney in lieu 
of appeal bond. 

August 23, 1920.—Bill of Exceptions submitted. 

34 December 16, 1920.—Bill of Exceptions signed and filed. 


Assignment of Errors. 

Filed December 21, 1920. 

******* 

The court below erred as follows: 

1. In refusing to grant the motion to discharge the petitioner as 
in and by the bill of exceptions appearing. 

2. In refusing to permit petitioner to offer evidence tending to 
prove that he was not a fugitive from justice as in and by the bill 
of exceptions appearing. 

3. In refusing to permit the petitioner from offering and intro¬ 
ducing evidence tending to show that said petitioner was not in 
the state or district where the alleged crime is charged in the in¬ 
dictment to have been committed. 

4. In refusing to permit or allow petitioner from offering and 
introducing evidence tending to show that he was not in the state 
or district on or about the date charged in the indictment where 
the alleged crime is said to have been committed. 

5. In refusing to permit petitioner to offer and introduce evi¬ 
dence tending to prove that said petitioner did not commit any 
crime whatever in the state or district charged in the indictment. 

6. In refusing to grant the motion to discharge the petitioner. 

7. In dismissing the Writ of Habeas Corpus herein. 
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8. In not discharging petitioner from the custody as 

35 prayed. 

9. In remanding the petitioner to the custody of the re¬ 
spondent. 

J. B. STEIN, 

A tty. for Petitioner . 

Designation of Record. 

Filed December 21, 1920. 

♦ * * * * * * 

The clerk will please include the following in the transcript of 
record on appeal in the above entitled cause: 

1. Petition. 

2. Writ of Habeas Corpus to respondent. 

3. Return of Respondent. 

4. Indictment attached to Proceedings before Commissioner. 

5. The proceedings before Mason N. Richardson, U. S. Commis¬ 
sioner, in and for the District of Columbia. 

6. Decree dismissing petition and remanding petitioner. 

7. Memo, of recognizance and bond on appeal. 

8. Assignment of Errors. 

9. This designation. 

J. B. STEIN, 

A tty. for Petitioner. 

36 Supreme Court of the District of Columbia. 

f # 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 35, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 823 Habeas Corpus, 
wherein Max Zweig is Petitioner and Maurice Splain, Marshal of 
the United States in and for the District of Columbia et al. are 
Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of January, 1921. 

'[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

By W. E. WILLIAMS, 

Assistant Clerk . 

E. W. 
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37 In the Supreme Court of the District of Columbia, 

No. 823. 

Max Zweig 


vs. 

Maurice Splain, U. S. Marshal in and for the District of Columbia, 

and Mason N. Richardson, U. S'. Commissioner in and for the Dis¬ 
trict of Columbia. 

Habeas Corpus. 

Petitioner's Bill of Exceptions. 

Be it remembered that the above-entitled cause came on for trial 
on the 14th day of July, A. D. 1920, before Mr. Justice Bailey. 

Whereupon, the respondent, Maurice Splain, U. S. Marshal in and 
for the District of Columbia, to maintain the issues on his part joined, 
introduced in evidence a certified copy of the indictment in .this 
cause, the proceedings held before Mason N. Richardson, U. S. Com¬ 
missioner in and for the District of Columbia, also the return made 
by the said Maurice Splain, all of which are made a part of the 
record in this cause. 

Whereupon, the respondent rested, after which the petitioner 
moved the Court to allow the writ of habeas corpus and to discharge 
the petitioner, which motion was overruled by the court, to which 
ruling aft exception was then and there noted by the petitioner. 

And thereupon, the petitioner, to maintain the issues on his part 
joined, offered to put witnesses on the stand for the purpose of show¬ 
ing conclusively: 

1. That the said petitioner was not a fugitive from justice. 

2. That he was not in the State or District where the alleged 
. crime is charged in the indictment to have been committed. 

38 3. That he was not in the State or District on or about the 

date charged in the indictment when the alleged crime is said 
to have been committed. 

4. That he did not commit any crime whatever in the State or 
District charged in the indictment. 

Whereupon, the court refused to admit said evidence, to which 
ruling the petitioner then and there excepted. 

Whereupon the petitioner rested. 

And thereupon the petitioner, by his attorney, prayed the court 
and now prays the court to sign this his bill of exceptions to have 
the same force and effect as to each of said exceptions as though each 
was set forth in a separate bill of exceptions, which is granted, and 
the court accordingly signs this, the petitioner’s bill of exceptions, 
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to have the force and effect aforesaid, now for then this 16th day of 
December A. D. 1920. 

JENNINGS BAILEY, 

Justicei 


We consent to the above: 

J. B. STEIN, 

Attorney for Petitioner. 

JOHN E. LASKEY, 

Attorney for Respondent . 

39 [Endorsed:] Habeas Corpus. No. 823. Max Zweig, Pe¬ 
titioner, vs. Maurice Splain, U. S. Marshal in and for the 
District of Columbia, and Mason N. Richardson, U. S. Commissioner 
in and for the District of Columbia. Bill of exceptions. 

Endorsed on cover: District of Columbia Supreme Court, No. 3502. 
Max Zweig, appellant, vs. Maurice Splain, Marshal, &c., et al. 
Court of Appeals, District of Columbia. Piled Feb. 2, 1921. 
Henry W. Hodges, clerk. 
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of Columbia. 
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Press of Byron S. Adams, Washington, D. C 








JN THE 

(Eriiirt of Appeals, Utatrirt of (Holmnbia 

January Term, 1921. 


No. 3502. 


No. 15, Special Calendar. 


Max Zweig, Appellant, 
vs. 

Maurice Splain, Marshal of the United States, in and 
for the District of Columbia, and 
Mason N. Richardson, United States Commissioner 
in and for the said District. 


Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF FOR APPELLANT. 


1. STATEMENT OF THE CASE 

This is an appeal from the order of the Supreme 
Court of the District of Columbia, dismissing the 
petition of the appellant (hereinafter called the peti¬ 
tioner) in habeas corpus dismissing the writ issued 
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thereon, and remanding the petitioner to the custody 
of the respondent, United States Marshal in and for 
the District of Columbia (R., 19 and 20). 

The petition alleges that the petitioner is a citizen 
of the United States, a resident of the District of Co¬ 
lumbia, for the past seven years. That he is unlaw¬ 
fully imprisoned and restrained of his liberty by the 
defendant, Maurice Splain. That the sole cause or 
pretense of petitioner’s said imprisonment, restraint, 
and detention by the defendant is as follows: 

That on or about the 29th day of June, 1920, upon 
complaint of one Frank M. Helan made and presented 
to defendant, Mason N. Richardson, a United States 
Commissioner in and for the District of Columbia, a 
warrant was issued by him addressed to the defendant, 
Maurice Splain, Marshal as aforesaid, commanding 
him to apprehend the petitioner and produce his body 
before the defendant, Mason N. Richardson, commis¬ 
sioner as aforesaid; and the said defendant, Maurice 
Splain, in execution thereof arrested the petitioner. 
In and by the complaint made by Frank M. Helan as 
aforesaid, it is charged by an alleged indictment, that 
on or about July 9, 1919, in the City of Alexandria, in 
the Eastern District of Virginia, the petitioner in vio¬ 
lation of the United States Statute did unlawfully con¬ 
spire with others named to defraud the United States 
of certain property consisting of army shirts and 
breeches, and valued at about Two Thousand Dollars 
($2,000.00). The said petitioner further alleges that 
upon hearing had before Mason N. Richardson, Com¬ 
missioner, it appeared that no legal or sufficient indict¬ 
ment had been returned against said petitioner; that 
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no evidence was adduced at the hearing before the de¬ 
fendant, Mason N. Richardson, Commissioner, tending 
to establish probable cause for believing the petitioner 
guilty of the offense charged in the aforesaid com¬ 
plaint; nor was any evidence adduced tending to es¬ 
tablish probable cause for believing that the petitioner 
was in the State of Virginia at or about the time of the 
commission of the alleged offense. No evidence either 
was adduced before the defendant, Mason N. Richard¬ 
son, Commissioner as aforesaid, tending to establish 
probable cause for believing that the defendant com¬ 
mitted any offense over which the United States 
Courts of the Eastern District of Virginia, had or 
could acquire jurisdiction (R., 2, 3 and 4). 

The respondent, Maurice Splain, made return to the 
writ of habeas corpus issued upon the petition, setting 
forth that the petitioner was arrested by virtue of a 
commitment duly issued to respondent by the said 
Mason N. Richardson, U. S. Commissioner as afore¬ 
said. 

On the hearing under the writ of habeas corpus , the 
Court refused to allow the petitioner to offer any 
testimony whatever, tending to prove lack or want of 
probable cause. And the judgment aforesaid was 
rendered, and appeal therefrom was duly taken and 
perfected. (R., 19 and 20.) 

2. ASSIGNMENT OF ERRORS. 

The Court below erred as follows: 

1. In refusing to grant the motion to discharge 
the petitioner as in and by the bill of exceptions 
appearing. 


2. In refusing to permit the petitioner to offer 
evidence tending to prove that he was not a fugi¬ 
tive from justice as in and by the bill of exceptions 
appearing. 

3. In refusing to permit the petitioner from of¬ 
fering and introducing evidence, tending to show 
that said petitioner was not in the State or Dis¬ 
trict where the alleged crime is charged in the in¬ 
dictment to have been committeed. 

4. In refusing to permit or allow the petitioner 
from offering and introducing evidence tending to 
show that he was not in the State or District on or 
about the date charged in the indictment where 
the alleged crime is said to have been committed. 

5. In refusing to permit the petitioner to offer 
and introduce evidence tending to prove that said 
petitioner did not commit any. crime whatever in 
the State or District charged in the indictment. 

6. In refusing to grant the motion to discharge 
the petitioner. 

7. In dismissing the writ of habeas corpus 
herein. 

8. In not discharging the petitioner from the 
custody as prayed. 

9. in remanding the petitioner to the custody 
of the respondent. 

3. ARGUMENT. 

As appears, the errors assigned relate to the admis¬ 
sion of testimony bearing upon the question of prob¬ 
able cause; to the refusal of the Court to discharge 
petitioner. 

The petitioner is held upon a warrant of removal 
under Section 1014 of Revised Statute, in which it is 
charged that the petitioner together with others con¬ 
spired to defraud the United States. 

The only evidence offered by the Government in its 
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application for removal in this cause was an alleged 
indictment in which the petitioner is charged with 
having conspired to defraud the United States Gov¬ 
ernment out of certain shirts and breeches, valued at 
about two thousand dollars ($2,000). Against this, 
the petitioner, among other things, made an offer to 
produce evidence tending to establish that he was not 
in the State or District when the alleged crime is • 
charged to have been committed; that he w T as not in 
the State or District on or about the date charged in 
the indictment when the alleged crime is charged to 
have been committed; that he did not commit any 
crime whatever in the State or District charged in the 
indictment; that he was not a fugitive from justice. 
To each of which offers the Court refused to hear 
testimonjr. 

The sole issue, therefore, presented is whether the 
Commissioner, or the Court, may go in back of the 
indictment and hear oral testimony upon the questions 
of fact offered by the petitioner. 

In extradition proceedings between the States, the 
presentation of the requisition from the Government 
of the demanding State, setting forth that the accused 
is charged with the commission of an offense by in¬ 
dictment or information makes out a prima facie case 
to justify the removal of the accused. 

But whether or not the accused was in the demand¬ 
ing State, on the date charged in the indictment, pre¬ 
sents a question of fact. And if the accused can 
clearly establish that he was not in the demanding 
State on the date charged in the indictment, the prima 
facie case is overcome. This question of fact may be 
raised by habeas corpus proceedings. 
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Hyatt vs. Corkran, 188 U. S., 691; 

Roberts vs. Reilly, 116 U. S., 80; 

Exports Reggel, 114 U. S., 642; 

Levy vs. Splain, Vol. 48, page 469, W. L. R.; 

Harris vs. Palmer, 21 App. D. C., 450; 

In re Lyon, Vol. 24, page 679, W. L. R. 

r 

We believe, therefore, it is clearly established by the 
authorities that if removal was sought in the instant 
case under a requisition from the government of a 
State, instead of under section 1014 of the Revised 
Statute, the petitioner would have a right in the pro¬ 
ceeding to establish as a fact that he was not in the 
demanding State at the time charged with indictment; 
also, that he is not a fugitive from justice. 

It is contended that Section 1014 of the Revised 
Statute of the United States bears the same relation 
to the Federal Courts in the removal of fugitives as 
Section 5278 of the Revised Statute bears to the States, 
and should therefore be governed by the same prin¬ 
ciple of law. See Lamar vs. Splain, Vol. 42, page 327, 
W. L. R. 

The indictment which is the only evidence presented 
in this cause by the Government for the removal of 
the petitioner, makes out a prima facie case for re¬ 
moval. But where an issue of fact is raised as in this 
case, it is the duty of the Commissioner, as well as the 
Court, to go in back of the indictment and permit the 
petitioner to offer evidence tending to prove clearly 
want, or lack of probable cause. Reading from Hyde 
vs. Shine, 199 U. S., page 85, the dissenting opinion of 
Justices Peckham, White and McKenna on this point 
is as follow’s: 

“The indictment constitutes prima facie evi¬ 
dence of probable cause, but evidence may be given 
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to rebut. It is averred in the application for the 
writ of habeas corpus and certiorari in the case of 
Hyde, that the evidence taken before the Commis¬ 
sioner showed indisputably that the petitioner was 
never in the District of Columbia, except in 1901, 
and then for six hours, and that he was not guilty 
of any offense charged. In other words, it is 
claimed that the evidence before the Commissioner 
showed conclusively and without contradiction that 
there was no probable cause to believe the de¬ 
fendant guilty of any offense, as charged in the 
indictment . 9 y 

“I admit that the weight of evidence will not in 
such cases be reviewed here, but evidence which 
conslusively rebuts the presumption of probable 
cause arising from the indictment and which is 
uncontradicted may be looked at and a finding of 
probable cause reviewed. The right is none the 
less when the want of probable cause rests upon 
the conclusive evidence of the absence of the de¬ 
fendant from the District of Columbia at the time 
when the indictment alleges the conspiracy was 
formed in such district. If the defendant was not 
there, he could not be guilty of the crime charged 
in the indictment.’’ 

See also Ex parte Jones, 96 Fed. R., p. 200. 

It is, therefore, contended that the Court erred in 
refusing to allow the petitioner to offer evidence which 
tended to show conclusively want, or lack of probable 
cause. 

Respectfully submitted, 

J. B. Stein, 
Attorney for Petitioner. 




